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DEVOLUTION OF
FUNCTIONS AND POWERS

“Quis custodiet ipsos cus-
todes?” - JUVENAL “Who
shall guard the guards?”

Introduction

andhiji was perhaps among the
first Indians to articulate what
village self-governance should
mean, calling it Village Swaraj,
and described it as Village
“the
Government of (the) vil-
lage.......... will have all the
authorities and jurisdiction re-
quired. This Panchayat will be

Government. For him

the legislature, judiciary and
Any
village can become such a re-
public today without interfer-

"

ence.

executive combined........

These comprehensive
words were spoken in July 1942
and nearly six decades after, we
are still debating the question
of “authorities and jurisdiction”

K.R. Venugopal

and what a Panchayat should
look like. There would be
nothing wrong with such a
debate, if between the time he
spoke those words and today,
the country had taken any steps
to establish such village gov-
ernment as he wanted and then
gone on to refine such efforts.
However, the truth is that while
we took a good four and half
decades to give constitutional
expression to a system of self-
governance, nearly half a de-
cade after that, we are still
debating a whole range of is-
sues that are relevant to such
self-governance, as if those is-
sues are altogether new or had
not been known to us for over
a period of at least 100 years.
So much so, it becomes neces-
sary, however redundant it may
sound to expert ears, to start
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with stating the what and the why of self-
governance though those few words of Gandhiji
are enough introduction to the subject, only
requiring application to levels other than the
village itself.

Lord Ripon had looked at the concept
in the 1880s as aimed at “popular and political
education”, though he might not have been
thinking specifically of village goverament but
about local self-government. Thirty years later
in 1909, the Royal Commission or. Decentrali-
sation headed by Charles Hobhouse spoke for
the constitution and development of Village
Panchayats for administering villaze affairs.
Then came the Dyarchy regime, with the
Government of India bringing in several en-
actments for the establishment o. Village
Panchayats in several major provinces of Brit-
ish India. It is now well established that the
leaders of our freedom movement were too
preoccupied with the main goal of achieving
freedom for the nation from colonial rule to
utilise the opportunities made available by the
colonial rulers to seriously pursue the concepts
of local self-governance including village self-
governance in India consistent with the aspi-
rations and needs of our own people and the

nation as an independent entity (Mathur

1994).

At this point, it is relevant to remem-
ber that Gandhiji brought us freedom from
foreign rule, essentially through large-scale
social mobilisation of the rural masses of the
country and organising their energies towards
specific goals; but for their mobilisation, orga-
nisation and participation, our freedom could
well have been delayed. We shall return to this
theme of social mobilisation of the people later,
while adding that one other leader who tried
to awaken the consciousness of our people
through social mobilisation, though much later,’

was Jayprakash Narayan. He campaigned hard,

among other noble things, for Panchayati Raj

Institutions to become units of self-govern-

ment. However, it was Jawaharlal Nehru, wh(“l:_\
by supporting the recommendations of the

Balwantray Mehta team, brought local self-

government to the centre stage.

Nirmal Mukarji has pointed out that
the meaning of self-government is autonomy
of government without outside interference,
echoing Gandhiji’s dream of the village repub-
lic. Mukarji also makes the important point
that “self-governance at a particular level means
such partial autonomy as is appropriate for that
level. The principle holds for the states as well
as for each panchayat level”. Mukarji, tracing
the history of the evolution of these expres-
sions “self-government” and “autonomy”, has
pointed out that they are used interchangeably,
as also where self-rule has been at issue. He
also makes the point, by implication, in the
context of West Asia where the Palestinians
have achieved not only autonomy in certain
areas but also in accessing basic needs, power
of taxation and areas which can be economi-
cally exploited. Autonomy, says Mukariji, is
something that is negotiated for governing
space at a particular level with the levels above
and below. Such negotiations have implica-
tions for power and authority to get both the
negotiating parties recognised as institutions of
self-governance (Mukarji: 1994a). We may
note here that no such negotiations have taken
place in the Indian context, for, decentralisation
in India has essentially been a top-down
exercise. However, as pointed out by Wadhwani
and Misra (1994), the institutional expression
of the acceptance of the policy of democratic
Decentralisation in India is seen in the advent
of Panchayati Raj. Decentralisation involves
Decentralisation of political and administrative



powers and leads to transfer of governmental
functions. This means devolution of respon-
sibilities, decentralisation of political institu-
tions and development of local leadership. In
the context of local self-governance, it means
a significant measure of deconcentration, del-
egation, or devolution, conferring of real pow-
ers on local authorities, a transfer of political
and administrative powers, in short. In the
context of India, this means transfer of power
from the Centre to the states and from the
states to the Panchayati Raj Institutions. It
would be proper to recall at this stage again
Nirmal Mukarji’s words that the quantum of
powers and functions that a state would want
to transfer to its lower formations would
depend upon the extent of power the state
itself would be able to obtain from the Central
government. The more it receives from the
Centre, the more it might be willing to
transfer. Such systematic negotiations of trans-
fer of powers and functions have not taken
place, though demands for more powers have
been constantly raised by a few states.

The Constitution 73© Amendment

The Constitution 73rd Amendment
was passed in 1992 and came in force in 1993.
It is time now to examine how it has been
operationalised in the last half decade. For the
purpose of this chapter the most significant
part of the Amendment are Articles 243-G and
243-H which are given below :

“243-G: Subject to the provisions of
this Constitution, the Legislature of a Srate
may, by law, endow the Panchayats with such
powers and authority as may be necessary to
enable them to function as institutions of self-
government and such law may contain provi-
sions for the devolution of powers and respon-
sibilities upon Panchayats at the appropriate
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level, subject to such conditions as may be
specified therein, with respect to (a) the
preparation of plans for economic development
and social justice; and (b) the implementation
of schemes for economic development and
social justice as may be entrusted to them
including those in relation to the matters listed

in the Eleventh Schedule”.
“243-H The Legislature of a State may, by law,

(a)  authorise a panchayat to levy, collect
and appropriate such taxes, duties,
tolls and fees in accordance with-such
procedure and subject to such limits;

(b) assign to a panchayat such taxes,
duties, tolls and fees levied and col-
lected by the state government for
such purposes and subject to such

conditions and limits;

(c)  provide for making such grants-in-aid
to the panchayats from the Consoli-
dated Fund of the state; and

(d)  provide for constitution of such Funds
for crediting all moneys received,
respectively, by or on behalf of the
Panchayats and also for the with-
drawal of such moneys therefrom, as
may be specified in the law”.

The substance of article 243-G is that
it expects the legislature of the state to endow
by law the Panchayats at the three levels with
necessary power and authority to enable them
to function as institutions of self-government.
For this purpose, the state should provide for
the devolution of powers and responsibilities
upon Panchayats. These powers and responsi-
bilities would pertain to the preparation of

plans for economic development and social
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justice and their implementation, including
those relating to the 29 areas listed in the
Eleventh Schedule.

Article 243-H requires the legislature
of the state to authorise the Panchayats by law
to impose and collect taxes, duties, tolls and
fees and to assign to the Panchayats resources
similarly mobilised by the state government
and also provide grants-in-aid to the Panchayats.

In addition to the above two articles,
Article 243-1 ensures the constitution of a
Finance Commission to review the financial
position of the Panchayats and to determine
principles that should govern the sharing of
resources mobilised by the state, be:ween the
state and Panchayats. The thrust of tais article
is to enhance the ability of the Panchayats to
access resources that would ensure a sound

financial position for the Panchayats.-

The Constitution 74" Amendment
mandates in Article 243-ZD that there shall
be a District Planning Committee to consoli-
date the plans prepared by the Panchayats to
prepare a draft development plan for the
District.

To take the philosophy of self-gover-
nance and devolution of powers and functions
right down to the grassroots level, the 73
Amendment creates the Gram Sabha, defining
it in article 243(b) and providing in article
243A that “it may exercise such powers and
perform such functions at the village level as
the Legislature of a State may, by law, provide”.
To ensure that self-governance and devolution
fulfill the attendant need for social and gender
equity, the Amendment provides, among the
seats to be filled by direct election, for reser-
vation of seats for Scheduled Castes and
Scheduled Tribes proportionate to their popu-

lation and of not less than one-third of the
total seats in favour of women in article 243D.
To ensure that the Panchayats are not thwarted
from sustained and continuous functioning,
Article 243E provides that every Panchayat
shall have a life of 5 years from the date of
its first meeting and that an election shall be
completed for the constitution of a Panchayat
before the expiration of 6 months from the
date of its dissolution, in case of such disso-

lution.

Devolution of Powers and PRIs

In a paper “The Third Stratum”, Nirmal
Mukariji (1994b) has raised the point that “the
fundamental question before Panchayats every-
where in the country has, for long, been
whether they are there for development func-
tions only or for the wider purpose of self-
government”, adding that Article 40 of the
Constitution explicitly visualises self-govern-
ment for Village Panchayats. Mukarji (1994b)
recalls the dissenting note to the Asoka Mehta
Committee Report of E.M.S. Namboodripad:

“Democracy at the central and state
levels, but bureaucracy at all lower levels - this
is the essence of Indian polity as spelt out in
the Constitution. One cannot think of the
Panchayati Raj Institutions as anything other
than the integral parts of the country’s admin-
istration, with no difference between what are
called the “development’ and “regulatory’ func-
tions. However, the ghost of the earlier idea
that Panchayati Raj Institutions should be
completely divorced from all regulatory func-
tions and made to confine themselves only to
developmental functions is haunting many
people. What is required is that, while certain
definite fields of administration like defence,
foreign affairs, currency, communication, should
rest with the Centre, all the rest should be



transferred to the states and from there to the
district and lower levels of elected administra-

tive bodies” (Mukarji 1994 b).

Stating that “this was clearly a plea for
going beyond development to self-government,
although that expression was not used”, Mukarji
(1994b) adds that “the fact of the matter is
that it is entirely within the competence of
the state legislatures to decide what powers and
authority the Panchayats should have in order
that they function as credible institutions of
self-government. This was the constitutional
position all along; the Constitution 73
Amendment has served to reaffirm it. The
introduction of the development motif in the
Amendment, perhaps, limits the competence
of the legislatures only in the sense of indi-
cating the minimum that each state legislature
should transfer to the Panchayats. There is, in
other words, a floor but no ceiling. How far
above the floor a particular state may go is a
question of policy for that state, bearing in
mind that the panchayats from now on are to
be (1) constitutional bodies and (2) institu-
tions of self-government” (Mukarji 1994b).

A school of thought that differs some-
what from Nirmal Mukarji is the one represented
by T. R. Satish Chandran. According to him,
“to fault Article 243G on the ground that it
does not specifically provide for the entrust-
ment of the total range of governmental
functions at the local level, including law and
order and other regulatory responsibilities, is
not justified. At the present stage, when
institutions of local government have yet to
take firm root, it is important that they win
the acceptability and confidence of the people
through efficient implementation of develop-
ment programmes, rather than be perceived as
organs of state power. Also, the feeling that
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the rights of the underprivileged sections of
society, including minorities and Scheduled
Castes and Scheduled Tribes, are likely to be
better safeguarded by structures of government
which are not directly susceptible to local
pressures and influences, is not unfounded.
Therefore, for the present, Panchayati Raj had
better exclusively devote itself to the task of
development. What is important is that in the
areas assigned to them, the Panchayati Raj
Institutions should enjoy as large a measure of
autonomy as possible. They should be able to
provide responsive administration which im-
plies a degree of freedom to adjust programmes
according to local needs without being ham-
strung by detailed government directives. To
the extent possible, they should mobilise local
resources and augment the scale of develop-
ment effort. Through better accountability the
implementation of programmes should become
more effective. It is from these angles that one
should approach the question of allocation of
functions among the tiers of government”

(Satish Chandran 1994).

Noting that the main function of the
Panchayats will be the planning and imple-
mentation of economic development
programmes with concerns of social justice
built into them, for which as units of self-
government the Panchayats should have full
autonomy in deciding their priorities and
determining the allocations to different
programmes, Satish Chandran has pointed out
how severe constraints to local autonomy exist
in our system because of the mechanisms of
carmarking of large resources in the plan which
preempt sectoral allocations and Centrally
Sponsored Schemes (CSS) with tied funds and
national guidelines. This leads to Panchayati
Raj Institutions becoming mere agencies of the
state government rather than units of local
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governments. He calls for reducing the scope
of these constraints to make autonomy more
meaningful. Apart from this, he does not
believe that it is necessary to re-examine the
division of functions between the Union
Government and the state government, a point
strongly made by Nirmal Mukarji, which we
have referred to earlier. Satish Chandran’s
argument is that, “the establishment of a strong
Panchayati Raj has never been a ground for
demand for greater autonomy by the states. A
strong state does not automatically mean that
that state would have a virile network of
Panchayati Raj Institutions” (1994). As noted
carlier, the demand for self-governance and
autonomy in India has not really emanated
from below, the 73" and 74" Amendments

themselves being the result of a top-down

decision. However, whatever the argument, the
fact remains that the states should have more
powers and autonomy and the Panchayati Raj
Institutions should have similar privileges, if
participation of the people is the real objective
of the concept of good governance.

As regards the powers of the state
government vis-a-vis the Panchayats, Satish
Chandran points out that a certain amount of
its exercise is inevitable in view of the need
to maintain agreed national priorities and the
responsibility of the state government to the
legislature in respect of state funds transferred
through the budget to the Panchayati Raj
Institutions. As for the power to monitor and
control the activities of the two tiers below the
district tier within the three tier system itself,
Satish Chandran has this to say:

“As all three bodies are directly elected,
each of them has a plenary character and one
institution is neither subordinate nor superior

to another. Yet, there "~ a case for establishing

functional links between the tiers for the
following reasons:

i) There is a commonality of functions
among all three tiers (exemplified by
a common Eleventh Schedule). While
in any given area, the nature of
activity entrusted to the three levels
could be different, such activities
have to meaningfully integrate with

one another.

ii)  The interrelationship between the
tiers is not in terms of functions only.
The administrative support to their
activities is provided by different rungs
of the same official hierarchy.

iii)  There has to be some uniformity of
standards in the provision of basic
and essential services.

The panchayat at a higher level has,
therefore, to act as a coordinating body for the
panchayats at the level below it. In several
areas, the latter will be implementing agencies
for programmes of the former. The relationship
between the different tiers cannot be described
in hierarchical terms; dialogue and consulta-
tion would be the more appropriate ways of
interaction. Yet, this implies that a panchayat
at a higher level should have some power to
monitor the activities of a panchayat at a lower
level, as also emergent powers to be exercised
under exceptional circumstances” (Chandran

1994).

As for the devolution of powers and
responsibilities in the area of planning, Satish
Chandran is clear that the main role should
rest with the district level Panchayar given the
area, population characteristics and the avail-
ability, to some extent, of administrative and
technical capabilities at the district level.












































































































